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SUMMARY': This proposed rule would implement certain functions of the new Affordable
Insurance Exchanges (“Exchanges’), consistent with title | of the Patient Protection and
Affordable Care Act of 2010, as amended by the Health Care and Education Reconciliation Act
of 2010, referred to collectively asthe Affordable Care Act. The Exchanges will provide
competitive marketplaces for individuals and small employers to directly compare available
private health insurance options on the basis of price, quality, and other factors. The Exchanges,
which will become operational by January 1, 2014, will help enhance competition in the health
insurance market, improve choice of affordable health insurance, and give small businesses the
same purchasing clout as large businesses. The specific Exchange functions proposed in this
ruleinclude: eligibility determinations for Exchange participation and insurance affordability
programs and standards for employer participation in SHOP.

DATES: To be assured consideration, comments must be received at one of the addresses
provided below, no later than 5 p.m. Eastern Standard Time (EST) on [OFR--insert date 75 days
after date of publication in the Federal Register].

ADDRESSES: In commenting, please refer to file code CMS-9974-P. Because of staff and
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resource limitations, we cannot accept comments by facsimile (FAX) transmission.

Y ou may submit comments in one of four ways (please choose only one of the ways
listed):

1. Electronically. You may submit electronic comments on this regulation to
http://www.regulations.gov. Follow the "Submit acomment” instructions.

2. By regular mail. You may mail written comments to the following address ONLY:

Centers for Medicare & Medicaid Services,

Department of Health and Human Services,

Attention: CMS-9974-P,

P.O. Box 8010,

Baltimore, MD 21244-8010.

Please alow sufficient time for mailed comments to be received before the close of the

comment period.

3. By express or overnight mail. Y ou may send written comments to the following
address ONLY::

Centersfor Medicare & Medicaid Services,

Department of Health and Human Services,

Attention: CMS-9974-P,

Mail Stop C4-26-05,

7500 Security Boulevard,

Baltimore, MD 21244-1850.

4. By hand or courier. Alternatively, you may deliver (by hand or courier) your written

comments ONLY to the following addresses prior to the close of the comment period:
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a. For delivery in Washington, DC--

Centers for Medicare & Medicaid Services,

Department of Health and Human Services,

Room 445-G, Hubert H. Humphrey Building,

200 Independence Avenue, SW.

Washington, DC 20201

(Because access to the interior of the Hubert H. Humphrey Building is not readily
available to persons without Federal government identification, commenters are encouraged to
leave their commentsin the CM S drop slots located in the main lobby of the building. A stamp-
in clock is available for persons wishing to retain a proof of filing by stamping in and retaining
an extra copy of the comments being filed.)

b. For delivery in Baltimore, MD--

Centersfor Medicare & Medicaid Services,

Department of Health and Human Services,

7500 Security Boulevard,

Baltimore, MD 21244-1850.

If you intend to deliver your comments to the Baltimore address, call telephone number
(410) 786-9994 in advance to schedule your arrival with one of our staff members.

Comments erroneously mailed to the addresses indicated as appropriate for hand or
courier delivery may be delayed and received after the comment period.

Submission of comments on paperwork requirements. Y ou may submit comments on

this document's paperwork requirements by following the instructions at the end of the

"Collection of Information Requirements" section in this document.
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For information on viewing public comments, see the beginning of the "SUPPLEMENTARY
INFORMATION" section.
FOR FURTHER INFORMATION CONTACT:
Laurie McWright at (301) 492-4372 for general information matters.
Alissa DeBoy at (301) 492-4428 for general information and matters related to part 155.
Michelle Strollo at (301) 492-4429 for matters related to eligibility.
Naomi Senkeeto at (301) 492-4419 for matters related to part 157.
SUPPLEMENTARY INFORMATION:
A detailed Preliminary Regulatory Impact Analysis associated with this proposed ruleis

available at http://cciio.cms.gov under “ Regulations and Guidance.” A summary of the

aforementioned analysisisincluded as part of this proposed rule.

Abbreviations;

CHIP Children’ s Health Insurance Program

CMS Centersfor Medicare & Medicaid Services

DOL U.S. Department of Labor

ERISA Employee Retirement Income Security Act (29 U.S.C. section 1001, et seq.)
FPL Federal Poverty Level

HHS U.S. Department of Health and Human Services

HMO Health Maintenance Organization

IHS Indian Health Service

IRS Internal Revenue Service

NAIC National Association of Insurance Commissioners

OMB Office of Management and Budget
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OPM Office of Personnel Management

PHS Act Public Health Service Act

QHP Qualified Health Plan

SHOP Small Business Health Options Program
SSA Social Security Administration

The Act Socia Security Act

The Code Internal Revenue Code of 1986

Executive Summary: Starting in 2014, individuals and small businesses will be able to purchase

private health insurance through State-based competitive marketplaces called Affordable
Insurance Exchanges, or “Exchanges.” Exchanges will offer Americans competition, choice,
and clout. Insurance companies will compete for business on alevel playing field, driving down
costs. Consumers will have a choice of health plansto fit their needs. And Exchangeswill give
individuals and small businesses the same purchasing clout as big businesses. The Departments
of Health and Human Services, Labor and the Treasury (the Departments) are working in close
coordination to rel ease guidance related to Exchanges. Thefirst in this series was a Request for
Comment relating to Exchanges, published in the Federal Register on August 3, 2010 (75 FR
45584). Second, Initial Guidance to States on Exchanges was issued on November 18, 2010.
Third, a proposed rule for the application, review, and reporting process for waivers for State
innovation was published in the Federal Register on March 14, 2011 (76 FR 13553). Fourth,
two proposed regulations were published in the Federal Register on July 15, 2011 (76 FR 41866
and 76 FR 41930) to implement components of the Exchange and health insurance premium
stabilization policiesin the Affordable Care Act. Fifth, a proposed regulation for the

establishment of the Consumer Operated and Oriented Plan (CO-OP) Program under section
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1322 of the Affordable Care Act was published in the Federal Register on July 20, 2011 (76 FR
43237). Sixth, three proposed rules, including this one, are being published in the Feder al
Register on [OFR: Insert date of publication in the Federal Register] to provide guidance on
the eligibility determination process related to enrollment in a qualified health plan, advance
payments of the premium tax credit, cost-sharing reductions, Medicaid, the Children’s Health
Insurance Program (CHIP), and participation in SHOP.

45 CFR 155.200(c) proposes that the Exchange perform eligibility determinations. This
rule proposes the specific standards for the Exchange eligibility process, in order to implement
sections 1311, 1312, 1411, 1412, and 1413 of the Affordable Care Act. Further, it supports and
complements rulemaking conducted by the Secretary of the Treasury with respect to section 36B
of the Internal Revenue Code (the Code), as added by section 1401(a) of the Affordable Care
Act, and by the Secretary of HHS with respect to several sections of the Affordable Care Act
regarding Medicaid and CHIP. This proposed rule also contains standards for employers with
respect to participation in the Small Business Health Options Program (SHOP), paralleling the
Exchange standards for SHOP set forth in the previous Exchange rule.

The aforementioned sections of the Affordable Care Act create a central role for the
Exchange in the process of determining an individual’s eligibility for enrollment in a qualified
health plan (QHP), as well as for “insurance affordability programs.” In this proposed rule,
“insurance affordability programs’” is used to refer to advance payments of the premium tax
credit, cost-sharing reductions, Medicaid, CHIP, and any State-established Basic Health
Program, if applicable, as defined in 42 CFR 435.4 of the Medicaid proposed rule. We interpret
Affordable Care Act sections 1311(d)(4)(F), and 1413, and section 1943 of the Act, as added by

section 2201 of the Affordable Care Act, to establish a system of streamlined and coordinated
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eligibility and enrollment through which an individual may apply for enrollment in a QHP and
insurance affordability programs and receive a determination of eligibility for such programs.
We also interpret section 1413(b)(2) to mean that the eligibility and enrollment function should
be consumer-oriented, minimizing administrative hurdles and unnecessary paperwork for
applicants.

Submitting Comments: We welcome comments from the public on issues set forth in this

proposed rule to assist usin fully considering issues and developing policies. Commentswill be
most useful if they are organized by the section of the proposed rule to which they apply. You
can assist us by referencing the file code [CM S-9974-P] and the specific “issue identifier” that
precedes the section on which you choose to comment.

Inspection of Public Comments. All comments received before the close of the comment period

are available for viewing by the public, including any personally identifiable or confidential
business information that isincluded in acomment. We post all electronic comments received
before the close of the comment period on the following public website as soon as possible after

they have been received at http://www.regulations.gov. Follow the search instructions on that

website to view public comments. Comments received timely will be available for public
inspection as they are received, generally beginning approximately 3 weeks after publication of a
document, at Room 445-G, Department of Health and Human Services, Hubert H. Humphrey
Building, 200 Independence Avenue, SW., Washington, DC 20201, Monday through Friday of
each week from 8:30 am. to 4 p.m. To schedule an appointment to view public comments, call
1-800-743-3951.
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A. Legidative Overview

Section 1311(b) and section 1321 of the Affordable Care Act outline provisions for the
establishment of Exchanges that will facilitate the purchase of insurance coverage by qualified

individual s through qualified health plans (QHPS).
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Section 1401 of the Affordable Care Act creates new section 36B of the Internal Revenue
Code (the Code), which provides for a premium tax credit for eligible individuals who enroll in a
QHP through an Exchange. Section 1402 establishes provisions to reduce the cost-sharing
obligation of certain eligible individuals enrolled in a QHP offered through an Exchange.

Under section 1411 of the Affordable Care Act, the Secretary is directed to establish a
program for determining whether an individual meets the eligibility standards for Exchange
participation, advance payments of the premium tax credit, cost-sharing reductions, and
exemptions from the individual responsibility provision.

Sections 1412 and 1413 of the Affordable Care Act and section 1943 of the Social
Security Act (the Act), as added by section 2201 of the Affordable Care Act, contain additional
provisions regarding eligibility for advance payments of the premium tax credit and cost-sharing
reductions, as well as provisions regarding simplification and coordination of eligibility
determinations and enrollment with other health programs. These provisions of the Affordable
Care Act are addressed in subpart D of part 155 in thisrule.

Section 1402 of the Affordable Care Act outlines standards for determining Indians
eligible for certain categories of cost-sharing reductions.

Unless otherwise specified, the provisions in this proposed rule related to the
establishment of minimum functions of an Exchange are based on the general authority of the
Secretary under section 1321(a)(1) of the Affordable Care Act.

B. Stakeholder Consultation and I nput

On August 3, 2010, HHS published a Request for Comment (the RFC) inviting the public
to provide input regarding the rules that will govern the Exchanges. In particular, HHS asked

States, tribal representatives, consumer advocates, employers, insurers, and other interested
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stakeholders to comment on the types of standards Exchanges should meet. The comment period
closed on October 4, 2010. While this proposed rule does not directly respond to comments
from the RFC, the comments received are described, where applicable, in discussing specific
regulatory proposals.

The public response to the RFC yielded comment submissions from consumer advocacy
organizations, medical and health care professional trade associations and societies, medical and
health care professional entities, health insurers, insurance trade associations, members of the
general public, and employer organizations. The majority of the comments were related to the
general functions and standards for Exchanges, QHPs, eligibility and enrollment, and
coordination with Medicaid. We intend to respond to comments from the RFC, along with
comments received on this proposed rule, as part of the final rule.

In addition to the RFC, HHS has consulted with stakeholders through regular meetings
with the National Association of Insurance Commissioners (NAIC), regular contact with States
through the Exchange grant process, and meetings with tribal representatives, health insurance
issuers, trade groups, consumer advocates, employers, and other interested parties. This
consultation will continue throughout the development of Exchange guidance.

C. Structure of the Proposed Rule

The regulations outlined in this notice of proposed rulemaking will be codified in 45 CFR
part 155 and new part 157. Part 155 outlines the proposed standards for States relative to the
establishment of Exchanges and outlines the proposed standards for Exchanges related to
minimum Exchange functions. Part 157 outlines the basic standards that employers must meet to
voluntarily participate in the Small Business Health Options Program (SHOP).

Subjectsincluded in the Affordable Care Act addressed in prior proposed rulemaking
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include but are not limited to--(1) Federal standards for States that elect to establish and operate
an Exchange; (2) Minimum standards for health insurance issuers to participate in an Exchange
and offer qualified health plans (QHPs); and (3) Basic standards related to the establishment of
the Small Business Health Options Program (SHOP).

Subjectsincluded in the Affordable Care Act to be addressed in future separate
rulemaking include but are not limited to: (1) standards outlining the Exchange process for
issuing certificates of exemption from the individual responsibility provision and payment under
section 1411(a)(4); (2) defining essential health benefits, actuarial value and other benefit design
standards; and (3) standards for Exchanges and QHP issuersrelated to quality.

II. Provisions of the Proposed Regulation

A. Part 155 - Exchange Establishment Standards and Other Related Standards under the

Affordable Care Act

1. Subpart D- Exchange Functionsin the Individual Market: Eligibility Determinations

for Exchange Participation and Insurance Affordability Programs.

Under the Affordable Care Act, Exchanges will make QHPs available to qualified
individuals. In accordance with our interpretation of the sections of the Affordable Care Act
described below; the authority provided by, inter alia, section 1321(a); and 45 CFR §155.200(c),
which specifies that the Exchange will perform eligibility determinations; we propose that the
Exchange will determine eligibility for Exchange participation, as well as for insurance
affordability programs. Sections 1312, 1331, 1401, 1402, 2001, 2002, and 2201 of the
Affordable Care Act, by creating new law and amending existing law, in conjunction with titles
X1X and XXI of the Act, set forth eligibility standards for these programs and benefits; and

sections 1311, 1411, 1412, and 1413 of the Affordable Care Act create a central role for the
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Exchange in the process of determining an individual’s eligibility based on those standards. In
subpart D, we propose standards related to eligibility determinations for enrollment in a QHP
and for insurance affordability programs. Throughout this subpart, we refer to Medicaid and
CHIP, but we note that for those States that choose to establish a Basic Health Program, all
provisions applicable to Medicaid and CHIP will aso be generally applicable to the Basic Health
Program. We also note that referencesin this subpart to “Exchange” refer specifically to
functions in connection with the purchase of individual market coverage through the Exchange.
In 45 CFR 155.200(c) (76 FR 41866), we proposed that the Exchange perform eligibility
determinations. We interpret Affordable Care Act sections 1311(d)(4)(F) and 1413, and section
1943 of the Act, as added by section 2201 of the Affordable Care Act, to provide for the
establishment of a system of streamlined and coordinated eligibility and enrollment through
which an individual may apply for insurance affordability programs and receive a determination
of eligibility for any such program. Section 1413(b)(2) provides that an individua’s eligibility
be determined without unduly burdening the individual with unnecessary paperwork. We note
that these approaches were supported by comments that we received in response to the RFC.
One option that we considered was whether to establish a system in which the Secretary of HHS
would determine eligibility for advance payments of the premium tax credit, with other
eligibility and enrollment functions remaining as the responsibility of the Exchange, since
premium tax credits are fully Federally-funded and the rules are the same across all States.
However, we chose not to take this approach, because isolating one component of the eligibility
determination process from the remaining eligibility and enrollment functions would pose
significant challenges to ensuring a seamless experience for applicants. It would also limit the

role of State Exchangesin this process. We note that States may also work with HHS to
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leverage technological and operational capabilities provided by HHS to execute Exchange
functionsin away that will meet the needs of individuals. We solicit comments on this approach
and aternatives.

We aso note that throughout this subpart, we propose several transmissions of data,
which we intend to occur electronically, using secure interfaces. We note that the standards
specified in 8155.260 and 8155.270 regarding privacy and security apply to any data sharing
processes and agreements under this subpart.

The proposed eligibility process is designed to minimize opportunities for fraud and
abuse, including the use of clear éigibility standards and processes that rely on data sourcesin
an electronic environment. We solicit comments regarding strategies to further limit the risk for
fraud and abuse, and we look forward to working with States toward this goal.

Consistent with this streamlined, seamless eligibility and enrollment system, the
Affordable Care Act requires a simplification of Medicaid and CHIP dligibility policy and rules,
whichisin 42 CFR 435.603 and 42 CFR 457.315, proposed by the Secretary of HHS in the
Medicaid Program; Eligibility Changes under the Affordable Care Act of 2010 rule, published in
thisissue of the Federal Register (the Medicaid proposed rule). Pursuant to the Affordable Care
Act, this simplification aligns most of the rules under which individuals will be determined
eligible for Medicaid and CHIP with those for advance payments of the premium tax credit and
cost-sharing reductions, by generally using modified adjusted gross income (MAGI) asthe basis
for income eligibility, effective January 1, 2014. While the use of this standard is referenced
throughout this subpart, the use of a MAGI-based standard for Medicaid and CHIP is proposed

in the Medicaid proposed rule, pursuant to section 2002 of the Affordable Care Act, and the
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definition of MAGI will be proposed by the Department of the Treasury in the Health Insurance
Premium Tax Credit rule, scheduled for publication in this issue of the Federal Register.*

In this subpart, we have organized the standards we propose for the Exchange in
determining eligibility asfollows: eligibility standards, eligibility determination process, and
applicant information verification process.

a. Definitions and genera standards for eligibility determinations (8155.300)

In this section, we propose definitions for this subpart. We note that virtually all of the
definitions in this section are from other proposed regulations, including many proposed in the
Establishment of Exchanges and Qualified Health Plans rule, published at 76 F.R. 41866 (July
15, 2011), (Exchange proposed rule).

In paragraph (a), we propose the definition for “adoption taxpayer identification number”
to have the same meaning asit doesin 26 CFR 301.6109-3(a).

We propose the definition for “applicable Medicaid modified adjusted gross income
(MAGI)-based income standard” to have the same meaning as “ applicable Medicaid modified
adjusted gross income standard” as defined in 42 CFR 435.911(b), applied under the State
Medicaid plan or waiver of such plan, and as certified by the State Medicaid agency pursuant to
42 CFR 435.1200(c)(2), for determining Medicaid eligibility. Both 42 CFR 435.911(b) and
435.1200(c)(2) are proposed in the Medicaid proposed rule.

In support of our proposal that the Exchange determine an applicant’ s eligibility for
CHIP, we propose to define “applicable CHIP modified adjusted gross income (MAGI) —based
income standard” as the income standard applied under the State plan under Title XXI of the

Act, or waiver of such plan, as defined at 42 CFR 457.305(a), and as certified by the State CHIP

ISection 3308 of the Affordable Care Act aso defines ‘ modified adjusted gross income'; this definition is different
from the definitions that are applicable to advance payments of the premium tax credit, cost-sharing reductions,
Medicaid, and CHIP
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Agency pursuant to 42 CFR 457.348(d), for determining eligibility for child health assistance
and enrollment in a separate child health program. The applicable CHIP MAGIl—based standard
will aso vary from State to State depending on the threshold established by the State CHIP
agency. Both 42 CFR 457.305 and 457.348(d) are proposed in the Medicaid proposed rule.

We propose to define “application filer” to mean an individual who submits an
application for health insurance coverage to the Exchange and responds to inquiries about the
application. An application filer may be an applicant or a non-applicant, and may or may not be
aprimary taxpayer.

We propose to define “ Federal Poverty Level” (FPL) to mean the most recently published
FPL, updated periodically in the Federal Register by the Secretary of Health and Human
Services under the authority of 42 USC 9902(2), as of the first day of the annual open enrollment
period for coverage in a qualified health plan through the Exchange; the open enrollment period
is specified in 45 CFR 8155.410. This definition is used for eligibility for advance payments of
the premium tax credit and cost-sharing reductions, and matches the definition in the Treasury
proposed rule. We note that the Medicaid proposed rule does not specify that FPL is based on the
data published as of the first day of the Exchange open enrollment period, which means that the
FPL table used in eligibility determinations for Medicaid and CHIP may be different from that
used for advance payments of the premium tax credit and cost-sharing reductions, depending on
the date of the éligibility determination. However, we note that for the annual open enrollment
period for coverage, the FPL tables for Medicaid, CHIP, and advance payments of the premium
tax credit and cost-sharing reductions should be the same.

For purposes of determining eligibility for cost-sharing provisions, we propose to codify

the definition of “Indian” to mean any individual defined in section 4(d) of the Indian Self-
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Determination and Education Assistance Act (ISDEAA) (P. L. 93-638, 88 Stat. 2203), in
accordance with section 1402(d)(1) of the Affordable Care Act. This definition means an
individual who is amember of a Federally-recognized tribe. Applicants meeting this definition
are eligible for cost-sharing reductions or special cost-sharing rules on the basis of Indian status,
which are described in §155.350 of this subpart.

We propose to define “insurance affordability programs’ as described earlier in this
section.

We propose that the definition of the term “ minimum value”’ has the meaning given to
the term in section 36B(c)(2)(C) of the Code.

We propose to define “non-citizen” to mean any individual who is not acitizen or
national of the United States, which is the same meaning as the term alien as defined in section
101(a)(3) of the Immigration and Nationality Act.

We propose to define “primary taxpayer” to mean an individual who (1) attests that he or
she will file atax return for the benefit year, in accordance with 26 CFR 1.6011-8; (2) if married
(within the meaning of 26 CFR 1.7703-1), attests that he or she expectsto file ajoint tax return
for the benefit year; (3) attests that he or she expects that no other taxpayer will be able to claim
him or her as atax dependent for the benefit year; and (4) attests that he or she expectsto clama
personal exemption deduction on hisor her tax return for the family members listed on his or her
application, including the primary taxpayer and his or her spouse. We use thisterm in 8155.305
and 8155.320(c) of this subpart to describe the individual who would receive advance payments
of the premium tax credit and would file atax return to reconcile such advance payments.

We propose to define “ State CHIP Agency” to mean the agency that administers a

separate child health program established by the State under Title X X1 of the Act in accordance
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with implementing regulations at 42 CFR part 457.

We propose to define “ State Medicaid Agency” to mean the agency that administers a
Medicaid program established by the State under Title X1X of the Act in accordance with
implementing regulations at 42 CFR 430.

We propose to define “tax dependent” to mean a dependent in accordance with section
152 of the Code.

In paragraph (b), we propose to clarify that, in general, references to Medicaid and CHIP
regulationsin this subpart refer to Medicaid and CHIP State plan provisions implementing those
regulations. To the extent that the regulations outlined in this section refer to Medicaid and
CHIP regulations, the Exchange would adhere to the rules of the Medicaid and CHIP agencies
operating within the service area of the Exchange.

Lastly, in paragraph (c)(1), we propose that except as specified in paragraph (¢)(2), for
purposes of this subpart, an attestation may be made by the applicant (self-attestation), an
application filer, or in cases in which an individual cannot attest, the attestation of a parent,
caretaker, or someone acting responsibly on behalf of such an individual. In paragraph (c)(2), we
propose that the attestations specified in 8155.310(d)(2)(ii) and 8155.315(e)(4)(ii), which result
in the authorization of advance payments of the premium tax credit, must be made by the
primary taxpayer. This is because these attestations are designed to ensure that the primary
taxpayer appreciates and accepts the tax consequences that follow from receipt of advance
payments.

b. Eligibility standards (§155.305)
In §155.305, we propose to codify the eligibility standards for enrollment in a QHP and

for insurance affordability programs.
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In paragraph (&), we propose that the Exchange determine an applicant eligible for
enrollment in aQHP if he or she meets the basic standards for enrollment in a QHP, which are
taken from section 1312(f) of the Affordable Care Act. First, in paragraph (a)(1), we propose to
codify section 1312(f)(3) that in order to be eligible for enrollment in a QHP, an individua must
be a citizen, national, or a non-citizen lawfully present, and be reasonably expected to remain so
for the entire period for which enrollment is sought. In proposed 8155.20, the term “lawfully
present” is adopted as defined in 45 CFR 152.2. Since the Exchange will also be determining
eligibility for Medicaid and CHIP, we intend to align the requirements for lawful presence with
that of the State option for Medicaid and CHIP under section 1903(v)(4) of the Act, as added by
section 214 of the Children’s Health Insurance Program Reauthorization Act (P. L. 111-3, 123
Stat. 8); to the extent that the Secretary amends the definition for Medicaid and CHIP in future
rulemaking, we intend to adjust the Exchange rules accordingly.

We solicit comments regarding the codified language in paragraph (a)(1) that an
individual be “reasonably expected,” for the entire period for which enrollment is sought, to be a
citizen, national, or non-citizen lawfully present, which comes directly from section 1312(f)(3)
of the Affordable Care Act. We clarify that the period for which enrollment is sought does not
have to be an entire benefit year. In particular, we seek comment on how this policy can be
implemented in away that is straightforward for individual s to understand and for the Exchange
to implement.

In paragraph (a)(2), we propose to codify section 1312(f)(1)(B) that in order to be eligible
for enrollment in a QHP, an individual must not be incarcerated, with the exception of
incarceration pending the disposition of charges.

In paragraph (a)(3), we propose the standard regarding residency. Section 1312(f) of the
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Affordable Care Act provides that in order to enroll in a QHP, an individual must reside in the
State that established the Exchange. When discussing the residency standard for the Exchange,
we use the term “ service area of the Exchange” to account for regional or subsidiary Exchanges
that serve broader or narrower geographic areas than a single State, as well asfor situationsin
which a Federally-facilitated Exchange is operating in a State. We clarify that this residency
standard is designed to apply to all Exchanges, including regional and subsidiary Exchanges. In
order to codify the residency standard of section 1312(f) to take account of the options under
sections 1311(f)(1) and 1311(f)(2), in paragraph (a)(3)(i), we propose that an individual aged 21
or older who is not institutionalized, is capable of indicating intent, and is not receiving a State
supplementary payment (State-funded cash assistance for certain individuals receiving SSI)
meets the residency standard for enrollment in a QHP if the applicant intendsto residein the
State within the service area of the Exchange through which the individual is requesting
coverage.

In general, we propose to align the Exchange residency standard with the residency
standards proposed for Medicaid, which are proposed in 42 CFR 435.403 of the Medicaid
proposed rule. Such Medicaid residency standards include an “intent to reside” standard. This
“intent to reside” standard applies to individuals 21 and over who are seeking coverage through
the Exchange and who intend to reside within the service area of the Exchange provided that an
individual does not fall into special residency categories described in paragraph (a)(3)(iii). This
phrase precludes visitors to the service area of an Exchange from meeting the residency standard,
but accommodates those individuals who may transition between service areas of different
Exchanges, such as seasonal workers and individuals seeking employment in the State or service

area of the Exchange. This also allowsindividuals who are absent temporarily from the service
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area of an Exchange to remain within the same Exchange during the temporary absence.
Furthermore, while we do not include the words “live” or “living” in the proposed residency
requirements, we will interpret these proposed regulations such that an adult’ s residency will be
based on where he or sheisliving, and expect that he or she must a'so maintain the present intent
to reside in the State within the service area of the Exchange that is being claimed. Along these
lines and in accordance with the language in section 1312(f)(3) of the Affordable Care Act,
which we interpret to allow an applicant to request coverage for less than afull calendar year, we
clarify that this residency standard does not require an individual to intend to reside for the entire
benefit year. In paragraph (a)(3)(ii), we propose that an individual under age 21 who is not
institutionalized, is not receiving payments under Title IV-E of the Act (such asfoster care
assistance and adoption assistance), is hot emancipated, and is not receiving a State
supplementary payment, meets the residency standard for enrollment in a QHP if he or she
resides within the service area of the Exchange through which he or sheis requesting coverage,
to account for situations in which an individual under age 21 is unable to express intent.

We note that Medicaid has adopted a number of additional rules regarding residency for
special populations, including institutionalized individuas, individuals receiving Title IV-E
payments, individuals receiving State supplementary payments, individuals incapable of
expressing intent, and emancipated minors. In paragraph (a)(3)(iii) of this section, we propose
that the Exchange follow these Medicaid residency standards (which are proposed in the
Medicaid proposed rule at 42 CFR 435.403) and the policy of the State Medicaid or CHIP
agency to the extent that an individual is specifically described in that section and not in
paragraphs (a)(3)(i) or (ii). We continue to work across HHS to ensure that the Exchange,

Medicaid, and CHIP can reach a definition or set of definitions of residency that will enable a
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uniform eligibility determination process for the vast majority of individuals to reduce
complexity and confusion for al involved parties; we solicit comments on this topic.

We also recognize that there are a number of situations in which atax household may
include membersresiding in different service areas served by different Exchanges. In paragraph
(@) (3)(iv) of this section, we propose that for a spouse or atax dependent who resides outside the
service area of the primary taxpayer’ s Exchange, such as when a non-custodial parent clamsa
child as atax dependent, the spouse or tax dependent will be permitted to either-: (1) enroll ina
QHP through the Exchange that services the areain which he or she resides or intends to reside;
or (2) enroll in a QHP through the Exchange that services the areain which his or her primary
taxpayer intends to reside or resides, as applicable. In either case, if the spouse or tax dependent
is covered, he or she will still count as part of the tax household and the advance payment
calculation will take account of the policy or policies needed to cover the tax household
consistent with the rules proposed in the Treasury proposed rule. We believe that thiswill
provide flexibility to an individual who does not live in the service area of the Exchangein
which his or her primary taxpayer lives but want to remain in the same Exchange as the primary
taxpayer, including but not limited to students attending out-of-State schools or tax dependents
who do not live with their primary taxpayer.

We note that section 1334 of the Affordable Care Act directs the Office of Personnel
Management to contract with health insurance issuersto offer at least two private multi-State
plansin each Exchange, which we believe may create opportunities for households with
members in multiple States to remain covered by the same QHP. We also solicit comment asto

whether there are any standards regarding in-network adequacy for out-of-State dependents we
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should consider.? We also note that the preamble to 42 CFR 435.403, proposed in the Medicaid
proposed rule, clarifiesthat HHS intends to allow State Medicaid agencies to continue to have
State-specific rules with respect to residency for students under the Medicaid program, which is
not consistent with our approach for the Exchange. We recognize that under the Medicaid
proposed rule, State Medicaid agencies will continue to have flexibility with regard to residency
for students and we solicit comments on whether different rules should be maintained or whether
aunified approach should be adopted.

In paragraph (b), we propose that the Exchange determine an applicant eligible for an
enrollment period if he or she meets the criteriafor an enrollment period, as specified in
8155.410 and 8155.420 of this part. The purpose of this provision isto clarify that in addition to
determining whether an applicant meets the eligibility standards for enrollment in a QHP
specified in paragraph (a) of this section, the Exchange will determine whether or not the
applicant is permitted to enroll in a QHP at the time the applicant actually seeks coverage.

Based on sections 1311(d)(4)(F) and 1413 of the Affordable Care Act and section
1943(b)(1)(B) of the Act, we propose that the Exchange determine applicants’ eligibility for
Medicaid and CHIP, and enroll eligible applicants into these programs. In paragraph (c), we
propose the criteria under which the Exchange will determine eligibility for Medicaid for an
applicant seeking an eligibility determination for insurance affordability programs as described
in §155.310(b). We propose that the Exchange determine an applicant’ s eligibility for Medicaid
for eligibility categories that use the applicable Medicaid MAGI-based income standard defined
in §155.300.

Specifically, we propose that the Exchange determine an applicant eligible for Medicaid

if he or she: 1) meets the citizenship and immigration requirements described in 42 CFR 435.406

2 Network adequacy is addressed in the Exchange proposed rule at 76 FR 41866, 41893-94.
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and 1903(v)(4) of the Social Security Act, as certified by the State Medicaid agency under
435.1200(c)(3); 2) meets the proposed requirements described in 42 CFR 435.403 regarding
residency; 3) has a household income, as defined in proposed 42 CFR 435.911(b), that is at or
below the applicable Medicaid MAGI-based income standard; and 4) fallsinto one of the
categories described in the definition of “applicable Medicaid MAGI-based income standard” in
8155.300(a). We note that 42 CFR 435.406(a), 435.403, and 435.911(b) are proposed in the
Medicaid proposed rule and we intend to fully align the standards to which the Exchange will
adhere for purposes of Medicaid eligibility with those standards as implemented in the State
Medicaid plan.

In paragraph (d), we propose that the Exchange determine an applicant eligible for CHIP
if he or she meets the requirements of 42 CFR 457.310 through 457.320 and has a household
income within the applicable CHIP MAGI-based income standard.

Section 1331 of the Affordable Care Act provides a State with the option to create a
Basic Health Program to provide coverage to some qualified individualsin lieu of Exchange
coverage. In paragraph (e), we propose to codify that if a Basic Health Program is operating in
the service area of the Exchange, the Exchange will determine an individual’ s éligibility for the
Basic Health Program. We intend to address policies for the Basic Health Program in future
rulemaking.

Sections 1401, which creates a new section 36B of the Code, and 1402 of the Affordable
Care Act establish apremium tax credit and cost-sharing reductions that are available to certain
individuals, and section 1412 of the Affordable Care Act provides that advance payments of the
premium tax credit may be made to QHP issuers on behalf of eligible individuals. In paragraph

(f), we propose the eligibility standards for advance payments of the premium tax credit. These
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provisions are drawn from the standards in section 36B of the Code and implementing
regulations at 26 CFR 1.36B-1 through 1.36B-5, in the Treasury proposed rule.

First, in paragraph (f)(1), we propose the eligibility standards for a primary taxpayer, as
defined in 8155.300(a), to receive advance payments of the premium tax credit on behalf of him
or herself, for hisor her spouse, or for one or more of his or her tax dependents. We clarify that
while these standards are described in terms of a primary taxpayer, because the primary taxpayer
actually receives the premium tax credit on his or her tax return for the benefit year, an
individual who is not a primary taxpayer may apply for coverage without the presence of a
primary taxpayer throughout the application process. The primary taxpayer’sinvolvement is
necessary only at the point at which the Exchange will authorize an advance payment, which is
discussed in §155.310(d)(2)(ii).

We propose that the Exchange determine a primary taxpayer eligible to receive advance
payments if the Exchange determines that he or she is expected to have a household income, as
defined in proposed 26 CFR 1.36B-1(e), of at least 100 percent but not more than 400 percent of
the FPL, as specified in proposed 26 CFR 1.36B-2(b)(1), for the benefit year for which coverage
is requested, and one or more applicants for whom the primary taxpayer expectsto clama
personal exemption deduction on hisor her tax return for the benefit year, including the primary
taxpayer and his or her spouse (1) meets the standards for eligibility for enrollment in a QHP
through the Exchange; and (2) is not eligible for minimum essential coverage, in accordance
with proposed 26 CFR 1.36B-2(a)(2) (which excludes coverage purchased through the individual
market, as well as employer-sponsored minimum essential coverage for which the employee's
contribution exceeds 9.5 percent (in 2014, and indexed in future years) of household income or

for which the plan’s share of the total allowed costs of benefits provided under the planisless
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than 60 percent of such costs, unless an individual is enrolled in such employer-sponsored
minimum essential coverage). We clarify that the definition of household incomein 26 CFR
1.36B-1(e) of the Treasury proposed rule does not include the income of an individual in a
primary taxpayer’s family who is not required to file.

In addition, in paragraph (f)(2), we propose that the Exchange determine a primary
taxpayer eligible for advance payments of the premium tax credit if the Exchange determines
that (1) he or she meets the standards specified in paragraph (f)(1) (regarding eligibility for
advance payments of the premium tax credit) except for paragraph (f)(1)(i) (household income of
at least 100 percent but not more than 400 percent of the FPL); (2) he or she is expected to have
a household income of less than 100 percent of the FPL; and (3) one or more applicants,
including the primary taxpayer and his or her spouse, for whom the primary taxpayer expects to
claim a persona exemption deduction on his or her tax return for the benefit year, including the
primary taxpayer and his or her spouse, is a non-citizen who is lawfully present and ineligible for
Medicaid by reason of immigration status.

In paragraph (f)(3), we propose that the Exchange may provide advance payments of the
premium tax credit only for an applicant who is enrolled in a QHP through the Exchange. The
intent of this provision isto clarify that an applicant does not need to be enrolled in a QHP to be
determined eligible for advance payments of the premium tax credit; however, an applicant must
be enrolled prior to advance payments being made to a QHP issuer.

In paragraph (f)(4), we propose that the Exchange determine a primary taxpayer
ineligible to receive advance payments of the premium tax credit if HHS notifies the Exchange
that the primary taxpayer or his or her spouse received advance payments for a prior year for

which tax data would be utilized for income verification and did not comply with the
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requirement to file atax return for such year, as proposed in 26 CFR 1.6011-8. For example, this
requirement means that for open enrollment for coverage in calendar year 2016, which will take
placein thefal of 2015, aprimary taxpayer on whose behalf advance payments were made for
calendar year 2014 must have filed atax return for 2014. This proposal isintended to prevent a
primary taxpayer or spouse who has failed to comply with tax filing rules from accumulating
additional Federal tax liabilities due to advance payments of the premium tax credit. An
individual may remove this restriction by filing atax return for the year in question.

In paragraph (f)(5), we propose that in the event the Exchange determines that a primary
taxpayer is eligible to receive advance payments of the premium tax credit, the Exchange will
calculate advance payments of the premium tax credit in accordance with 26 CFR 1.36B-3 of the
Treasury proposed rule. Our proposal to adopt the IRS premium tax credit rules for advance
payments ensures that, to the extent the information used to calculate a primary taxpayer’s
advance payments is consistent with the information reporting on the primary taxpayer’ sincome
tax return at the end of the taxable year, the advance payment calculation will be consistent with
the ultimate premium tax credit calculation, reducing the potential for differences at the time of
reconciliation. We also note that in 8155.310(d)(2), we propose the Exchange permit a primary
taxpayer to accept less than the full amount of advance payments of the premium tax credit for
which he or she is determined eligible.

Lastly, in paragraph (f)(6), we propose that the Exchange must require an application
filer to provide the Social Security number (SSN) of the primary taxpayer if an application filer
attests that the primary taxpayer has a SSN and filed atax return for the year for which tax data
would be utilized for verification of household income and family size. Sections 1412(b)(1) and

1411(b)(3) of the Affordable Care Act together provide that eligibility determinations for
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advance payments of the premium tax credit are to be made based on tax return data, to the
extent that reasonably recent and representative tax return data is available; the Secretary of the
Treasury isonly able to provide tax datafor primary taxpayers for whom the Exchange provides
a SSN or an adoption taxpayer identification number (ATIN). We clarify that taxpayers who
have SSNs and who have tax data available that would be used for verification of household
income and family size must provide them to the Exchange for purposes of eligibility for
advance payments of the premium tax credit. We note that, because the eligibility standards for
cost-sharing reductions proposed at 8155.305(g) incorporate the eligibility standards for advance
payments of the premium tax credit, this standard also applies for the purposes of eligibility for
cost-sharing reductions. Like all other data collections, the use and disclosure of SSNsis subject
to the privacy and security safeguards proposed in 8155.260 and §155.270.

We highlight two key differences between Medicaid and CHIP and advance payments of
the premium tax credit. First, while eligibility for Medicaid and CHIP is based on current
income, eligibility for advance payments of the premium tax credit is based on annual income.
Second, unlike Medicaid and CHIP, the premium tax credit is paid on an advance basis and then
reconciled based on information reported on an individual’ stax return for the entire year. That
is, to the extent that an individual receives advance payments of the premium tax credit based on
an initia eligibility determination at 150 percent of the FPL and his or her actual annual
household income as reported on his or her tax return is 300 percent of the FPL, he or she will be
liable to repay advance payments of the premium tax credit to reduce the credit to the 300
percent level, subject to the statutory caps on repayment proposed in 26 CFR 1.36B-4 of the
Treasury proposed rule.

Commenters to the RFC raised concerns regarding the potential for the statutory
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reconciliation process, in combination with the annual basis of household income for advance
payments of the premium tax credit, to render coverage unaffordable for individuals who have
substantial decreases in income during the benefit year. A related concern isthat the fear of
large repayments due to reconciliation after an increase in income could deter enrollment. Both
effects could result in alower participation and a negative impact on the Exchange risk pool. To
address these concerns, the Exchange can decrease the difference between the amount of
advance payments and the premium tax credit amount based on actual income at the end of the
year through a strong initial eligibility process that maximizes accuracy and a strong process by
which individuals can report changes that occur during the year. We solicit comments on ways
of achieving this outcome.

In paragraph (g), we propose that the Exchange determine an applicant eligible for cost-
sharing reductions if he or she meets eligibility standards that we propose to codify from section
1402 of the Affordable Care Act. In accordance with sections 1402(b) and (c) of the Affordable
Care Act, in paragraph (g)(1) of this section, we propose that the Exchange must determine an
applicant eligible for cost-sharing reductionsif he or sheis (i) eligible for enrollment inaQHPin
accordance with paragraph (a) of this section; (ii) is eligible for advance payments of the
premium tax credit in accordance with paragraph (f) of this section; and (iii) has household
income for the taxable year that does not exceed 250 percent of the FPL. We note that there are
also special eligibility standards for cost-sharing reductions based on Indian status, which are
described in §155.350 of this subpart.

Section 1402(b) of the Affordable Care Act explicitly providesthat an individual is
eligible for reduced cost-sharing if his or her household income exceeds 100 percent of the FPL,

but does not exceed 400 percent of the FPL. However, section 1402(c)(1)(B)(i)(1V) specifies
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that cost-sharing reductions for an individual with household income that exceeds 250 percent of
the FPL but does not exceed 400 percent of the FPL may not result in the QHP s share of costs
exceeding 70 percent, which is the actuarial value standard for asilver-level QHP pursuant to
section 1302(d)(1)(B) of the Affordable Care Act, regardless of cost-sharing reductions. Since
an individual hasto enroll in asilver-level QHP in order to receive cost-sharing reductions, and
the actuarial value of asilver-level QHP without cost-sharing reductionsis 70 percent, an
individual with household income that exceeds 250 percent of the FPL who isnot an Indian is
not eligible for cost-sharing reductions, which is reflected in paragraph (g)(1)(iii).

Lastly, in paragraph (g)(2), we propose to codify section 1402(b)(1) of the Affordable
Care Act, which specifies that an applicant must be enrolled in a QHP in the silver level of
coverage in order to receive cost-sharing reductions.

In paragraph (h), we propose three eligibility categories for cost-sharing reductionsin
accordance with paragraph (g) and section 1402 of the Affordable Care Act. In 8155.340, we
propose that the Exchange transmit information about an enrollee’s category to his or her QHP
issuer in order to enable the QHP issuer to provide the correct level of reductions. The proposed
categories are as follows: in paragraph (h)(1), an individual who has household income greater
than 100 percent of the FPL and less than or equal to 150 percent of the FPL; in paragraph (h)(2),
an individual who has household income greater than 150 percent of the FPL and less than or
equal to 200 percent of the FPL; and in paragraph (h)(3), an individual who has household
income greater than 200 percent of the FPL and less than or equal to 250 percent of the FPL.
Additional information regarding the implementation of cost-sharing reductions will be provided
in the future. Eligibility standards for cost-sharing provisions that are based in whole and in part

on whether an individual is an Indian are described in §155.350 of this subpart.
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c. Eligibility determination process (8155.310)

In 8155.310, consistent with sections 1411-1413 of the Affordable Care Act, we propose
the process by which the Exchange will determine an individual’s éligibility for enrollment in a
QHP and for insurance affordability programs.

In paragraph (a)(1), we propose that the Exchange accept applications from individualsin
the form and manner described in proposed 45 CFR 8155.405, published in the Exchange
proposed rule at 76 F.R. 41866. Furthermore, in paragraph (a)(2), we propose to prohibit the
Exchange from requiring an individual who is not seeking coverage for himself or herself (a
‘non-applicant’), including an individual who is applying for coverage on behalf of another
party, to provide information regarding the non-applicant’s citizenship, status as a national, or
immigration status on any application or supplemental form. We also propose that the Exchange
may not require such an individual to provide a SSN, except as specified in 8155.305(f)(6),
which addresses, for the purposes of eligibility for advance payments of the premium tax credit,
primary taxpayers who have SSNs and have tax data on file with the IRS that would be used in
the verification of household income and family size. This exception is based on sections
1412(b)(1) and 1411(b)(3) of the Affordable Care Act and is discussed further above.

In paragraph (b), we propose that the Exchange permit an individual to decline an
eligibility determination for insurance affordability programs. This proposal is designed to
ensure that an individual can bypass the additional steps required for such screening and proceed
directly to selecting and enrolling in aQHP. We clarify that this proposal does not allow an
applicant to choose to seek a determination only for advance payments of the premium tax credit
and cost-sharing reductions (and not for Medicaid and CHIP) or vice versa. Section

36B(c)(2)(B) of the Code states that an applicant isineligible for advance payments of the
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premium tax credit to the extent that he or she is eligible for other minimum essential coverage,
which includes Medicaid and CHIP. This provision means that the Exchange will consider an
applicant’s eligibility for Medicaid and CHIP as part of an eligibility determination for advance
payments of the premium tax credit.

In paragraph (c), we propose that the Exchange accept an application and make an
eligibility determination for an applicant seeking an eligibility determination at any point in time
during a benefit year. An eligibility determination is a necessary precursor to enrollment; after an
applicant is determined eligible for enrollment in a QHP, he or she may select a QHP and will
then be able to receive covered health care services. We clarify that this does not supersede the
limited enrollment periods in 45 CFR subpart E. In addition, subpart E does not limit an
applicant’ s ability to request and receive an digibility determination, including an eligibility
determination for advance payments of the premium tax credit or cost-sharing reductions, if he
or she has previously declined such adetermination. We aso note that §155.330 directs the
Exchange to accept and process changes reported by enrollees during the benefit year as well.

In paragraph (d)(1), we propose that after the Exchange has collected and verified all
necessary data, the Exchange conduct an eligibility determination in accordance with the
standards described in §155.305 of this part.

In paragraph (d)(2)(i), we propose that the Exchange allow an applicant who is
determined eligible for advance payments of the premium tax credit to accept less than the
expected annual amount of advance payments authorized. This proposal is designed to reduce
the enrolle€’ s risk of repayment at the point of reconciliation.

In paragraph (d)(2)(ii), we propose to clarify that the Exchange may provide advance

payments on behalf of a primary taxpayer only if the primary taxpayer first attests that he or she
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will meet the tax-related provisions discussed in the definition of primary taxpayer, including
that he or she will claim a persona exemption deduction on his or her tax return for the
applicants identified as members of his or her tax family. In ascenario in which more than one
tax household is covered through asingle policy, 26 CFR 1.36B-3 of the Treasury proposed rule
proposes that advance payments will be split between the two primary taxpayers; that is, a
primary taxpayer may not receive advance payments for which another primary taxpayer is
eligible. This proposal also clarifies that while an application filer who is not the primary
taxpayer may complete the application process on the primary taxpayer’s behalf, the primary
taxpayer must actively attest that he or she will comply with the standards for advance payments
that are related to tax filing prior to advance payments being made for hisor her family. Thisis
designed to ensure that the primary taxpayer appreciates and accepts the tax consequences that
follow from receipt of advance payments.

In paragraph (d)(3), we propose that if the Exchange determines an applicant is eligible
for Medicaid or CHIP, the Exchange will notify the State Medicaid or CHIP agency and transmit
relevant information, including information from the application and the results of verifications,
to such agency promptly and without undue delay in order to enable the applicant to receive
benefits.

In paragraph (€), we clarify that upon making eligibility determinations for enrollment in
a QHP, advance payments of the premium tax credit, and cost-sharing reductions, the Exchange
will implement the eligibility determinations in accordance with the coverage effective dates
specified in subpart E, which are found at 45 CFR 155.410(c) and (f), and 45 CFR 155.420(b).
Thisis designed to ensure that an applicant’s entire eligibility determination and any financial

assistance to support the purchase of coverage are effective simultaneously.
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After the Exchange determines eligibility, in paragraph (f) we propose that the Exchange
provide an applicant with atimely, written notice of his or her eligibility determination. For an
applicant who requests an eligibility determination for insurance affordability programs, the
Exchange will provide information in the notice regarding the applicant’ s eligibility for all such
programs. While we expect that the Exchange will provide an applicant who is applying online
with information regarding his or her eligibility determination as the process progresses, we
clarify that the Exchange must provide a single written notice to each applicant when the
eligibility determinationisfinal. The written notice of eligibility isintended to provide an
individual with arecord of the steps taken and remaining actions needed to compl ete the
eligibility and enrollment process, as well asinformation regarding his or her right to appeal.
We note that written notice is not necessary at every step of the eligibility process; rather, the
Exchange will provide a single notice at the conclusion of the determination, as well as notices
when additional information is required. We note that in 8155.230, we proposed general rules
regarding notices under this part, which include provisions regarding ensuring that notices be
written in plain language and in a manner that meets the needs of diverse populations by
providing meaningful accessto limited English proficient individuals and ensure effective
communication for people with disabilities. We anticipate proposing additional information to be
included in notices in future rulemaking.

In paragraph (g), we propose to codify the reporting rulesin section 1411(e)(4)(B)(iii) of
the Affordable Care Act, which support the employer responsibility provisions of the Affordable
Care Act. We propose that when the Exchange determines an applicant is eligible to receive
advance payments of the premium tax credit or cost-sharing reductions based in part on afinding

that his or her employer does not provide minimum essential coverage, or provides coverage that
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isnot affordable, as specified in section 36B(c)(2)(C)(i) of the Code, or does not meet the
minimum value standard as specified in section 36B(c)(2)(C)(ii) of the Code, the Exchange will
notify the employer and identify the employee. We anticipate providing additional information
on the content of this notice in future rulemaking.

In paragraph (h), we propose rules regarding the duration of an eligibility determination
for an applicant who is determined eligible for enrollment in a QHP but does not select a QHP
within his or her enrollment period in accordance with subpart E of this part. The purpose of
these proposed rulesisto ensure that the information used to support an eligibility determination
remains accurate, while limiting burden and creating consistency with the rules for the
population that selects a QHP. First, in paragraph (h)(1), we propose that to the extent that such
an individual seeks anew enrollment period prior to the date on which he or she would have
been subject to an annual redetermination in accordance with §155.335, the Exchange must
receive an attestation from him or her as to whether information affecting his or her eligibility
has changed prior to accepting such selection. Second, in paragraph (h)(2), we propose that to
the extent than an applicant who is determined eligible for enrollment in a QHP does not select a
QHP within his or her enrollment period, and seeks a new enrollment period on or after the date
on which he or she would have been subject to an annual redetermination, the Exchange will
conduct an annual redetermination in accordance with §155.335 prior to determining the
applicant’s eligibility for an enrollment period.

We considered requiring a new determination after a specific period of time, but opted
for the proposed language in order to create consistency with the process for an individual who
has been determined eligible for enrollment in a QHP and who actually enrolls during an

authorized enrollment period, and to minimize burden on applicants and the Exchange. We
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solicit comments on this approach, and whether the application process should begin anew in
some or all of these situations.
d. Verification process related to eligibility for enrollment in a QHP (8155.315)

Sections 1411(c) and (d) of the Affordable Care Act require the verification of applicant
information prior to using such information to determine eligibility. The statute is specific with
regard to the verification process for some, but not all, information needed to determine
eligibility. Section 1411(d) of the Affordable Care Act provides authority for the Secretary to
establish verification procedures for certain categories of information described in section 1411
without a specific process established by the statute. In addition, section 1411(c)(4)(B) of the
Affordable Care Act provides authority to the Secretary to modify the statutory verification
methods in certain cases.

We propose to split the verification process of the Exchange into two main sections
within this subpart: 8155.315, which contains the verification process related to eligibility for
enrollment in a QHP, and 8155.320, which contains the verification process related to insurance
affordability programs. We a so note that 8155.350 contains a process for verification of
whether an applicant is an Indian.

In general, the verification processes proposed in this subpart would have the Exchange
first rely on sources of electronic data and, to the extent that the Exchange is unable to verify
information through such sources, follow specific procedures that include requesting
documentation from applicants. Data sources described in this section may include the records
of the Social Security Administration (SSA), the Department of Homeland Security (DHS), and
the Internal Revenue Service (IRS), as well as data sources maintained by other entities.

We also note that we propose to include authority for the Exchange to request
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documentation from an applicant when information provided by the applicant is not reasonably
compatible with other information provided for an applicant or in the records of the Exchange
for the applicant; this proposal is designed to enhance program integrity while limiting additional
requests to only those situations in which there is good cause for such requests. The preamble
discussion associated with proposed 42 CFR 435.952(b) of the Medicaid proposed rule addresses
the “reasonably compatible” standard, which is used throughout the Medicaid proposed rule as
well. Weintend to interpret this standard the same way here (in the context of the Exchange) as
itisinterpreted and applied in the context of Medicaid and CHIP.

In paragraph (a), we propose that the Exchange verify or obtain information to determine
that an applicant is eligible for enrollment in a QHP as provided in this section, unless an
Exchange' s request for modification of the methods used for collection and verification of
information is granted pursuant to paragraph (e). Under paragraph (e), described later, we
propose the flexibility to develop alternative verification processes that achieve the same goals as
those proposed for general use.

In paragraph (b), we propose the process that the Exchange follows to ensure that an
individual isacitizen, national, or otherwise lawfully present individual in accordance with
sections 1312(f)(3) and 1411(c) of the Affordable Care Act, respectively. Thisisthefirst of
several proposals regarding verification with the records of Federal officials. For such
verifications, we propose to codify the role of the Secretary (through HHS) as an intermediary
between the Exchange and other Federal officials, as described in section 1411(c). This proposal
is designed to simplify the process for the Exchange as well as for involved Federal agencies.

In paragraph (b)(1), we propose that for an applicant who attests to citizenship and has a

Socia Security number, the Exchange will transmit the applicant’s Social Security number and
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other identifying information needed by the Social Security Administration (SSA) to SSA via
HHS to verify whether the information matches SSA’s records. We anticipate that SSA may
revise itsinformation requirements and that a level of flexibility will be necessary to efficiently
use this process. If the information needed to perform this verification with SSA changes, HHS
will issue guidance to Exchanges. We anticipate that the single, streamlined application
proposed in 45 CFR 8155.405 will contain the necessary information. If SSA can match the
individual’ s basic identifying information to an SSA record, HHS will notify the Exchange asto
whether SSA can substantiate the applicant’s citizenship. If SSA is unable to match the
individual’ s basic identifying information to an SSA record, HHS will notify the Exchange
regarding the inconsistency.

In paragraph (b)(2), and consistent with section 1411(c)(2)(B) of the Affordable Care
Act, we propose that for an applicant who has documentation that can be verified through the
Department of Homeland Security (DHS) and who attests to lawful presence, or who attests to
citizenship and for whom the Exchange cannot substantiate citizenship through SSA, including
an applicant who does not attest to citizenship or does not have a Social Security number, the
Exchange will transmit information from the applicant’ s documentation and basic identifying
information to HHS, which will submit arequest to DHS and return the response to the
Exchange. Severa commenters to the RFC recommended that we utilize the DHS Systematic
Alien Verification for Entitlements (SAVE) system to satisfy this standard. The proposed
language supports the use of SAVE, and we are working closely with DHS to identify the best
technological option available to maximize accuracy and minimize delay.

Section 1411(e)(3) of the Affordable Care Act specifiesthat in a situation in which the

Exchange is unable to verify an applicant’s claim of citizenship, status as a national, or lawful
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presence through either SSA or DHS, the applicant’ s eligibility must be determined in the same
manner as an applicant’ s eligibility under the Medicaid program under section 1902(ee) of the
Act. Section 1902(ee) of the Act includes a number of provisions related to the verification of
citizenship, including a process by which a Medicaid agency can request that SSA verify
whether an applicant’ s attestation of citizenship matches SSA’srecords. If such substantiation is
unsuccessful, section 1902(ee) of the Act directs the Medicaid agency to (1) make areasonable
effort to identify and address the causes of the inconsistency; (2) notify the applicant of the
inconsistency if the inconsistency cannot be resolved through this step, provide the applicant
with a period of 90 days from receipt of the notice to present satisfactory documentation of
citizenship or resolve the inconsistency with SSA, and provide Medicaid coverage during this
period; and (3) if theinconsistency is not resolved after the close of the period, disenroll the
individual. Section 1902(ee) of the Act aso includes details of the relationship between a State
Medicaid agency and SSA, aswell as the calculation of a payment to the Secretary related to
how often eligibility is provided to applicants who are ultimately determined ineligible, when a
State is not using the option to communicate with SSA on areal-time basis. We intend for the
process proposed under this section to be near real-time, and therefore, we believe that this
calculation does not apply to the Exchange. Further, unlike the choice provided to a State
Medicaid agency pursuant to section 1902 of the Act, the Exchange will not automatically have
the ability to implement a different verification process; therefore, the use of a penalty provision
appears inappropriate here.

Thisinconsistency process is substantially similar to the inconsistency process for
information not related to citizenship, status as a national, or lawful presence, which is described

in section 1411(e)(4) of the Affordable Care Act, codified in paragraph (e) of this section, and
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discussed below. As such, in paragraph (b)(3), we specify that in the case of an inconsistency
related to citizenship, status as a national, or lawful presence, the Exchange will follow the
procedures specified in paragraph (€), except that the time period for the resolution of
inconsistencies related to citizenship, status as a national, or lawful presence is 90 days from the
date on which the notice of inconsistency isreceived, rather that the date on which it is sent, as
required by the law. We clarify that the date on which the notice is received means 5 days after
the date on the notice, unless the applicant shows that he or she did not receive the notice within
the 5-day period. This5-day period isthe standard period used by SSA for the Supplemental
Security Income (Title XVI) and Old Age and Disability (Title 11) programs to account for
mailing a notice and receipt by the individual, and we believe this reasonabl e standard to adopt
for the inconsistency process. We note that this process covers situations in which an applicant
has neither a Social Security number nor documentation that can be verified with DHS. Future
rulemaking will address the standards that the Exchange will use to adjudicate documentary
evidence of citizenship provided by an applicant within this inconsistency process.

In paragraph (c), we propose the verification process to be used by the Exchange to
ensure that an individual meets the residency standard specified in §155.305(a)(3) of this part.
This processis parallel to that proposed for Medicaid.

In paragraph (c)(1), to verify residency, we propose that the Exchange accept an
applicant’ s attestation as to residency without further verification unless, as described in
paragraph (c)(2), the State Medicaid or CHIP agency operating in the State in which the
Exchange operates chooses not to alow verification of residency based solely on attestation, in
which case the Exchange will verify residency in accordance with 42 CFR 435.956(c) and 42

CFR 457.380(c), which are proposed in the Medicaid proposed rule.
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Furthermore, in paragraph (c)(3), we propose that the Exchange may examine data
sources regarding residency to the extent that information provided for an applicant regarding
residency is not reasonably compatible with other information provided for the applicant or in
the records of the Exchange. Examples of such data sources include State tax returns,
Supplemental Nutrition Assistance Program or Temporary Assistance for Needy Families
eligibility information, motor vehicles administration information, or other local, State or Federal
sources of information.

In paragraph (c)(4), we propose that to the extent information in the data sources
examined by the Exchange in accordance with paragraph (¢)(3) of this section is not reasonably
compatible with information provided for the applicant, the Exchange will request additional
documentation in accordance with §155.315(e) of this section. We also propose that a document
that provides evidence of immigration status may not be used alone to determine State residency.
As discussed in the preamble to proposed 42 CFR 435.956(c) of the Medicaid proposed rule, this
provision isintended to ensure that while documents which provide information regarding
immigration status should be used as a source of evidence to verify satisfactory immigration
status, they may not, by themselves, be used to demonstrate alack of residency.

In paragraph (d), we propose that the Exchange verify an applicant’ s attestation that he or
sheis not incarcerated, with the exception of incarceration pending the disposition of charges. In
paragraph (d)(1), we propose that the Exchange implement this policy by first relying on any
electronic data sources that are available to the Exchange and which have been authorized by
HHS for verification of incarceration. HHS will approve e ectronic data sources based on
evidence showing that such data sources are sufficiently accurate and offer less administrative

complexity than paper verification; we note that this allows for the possibility that no electronic
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data source will be authorized. In paragraph (d)(2), we propose that to the extent that approved
electronic data sources are unavailable, the Exchange accept the applicant’ s attestation without
further verification, except as provided in paragraph (d)(3). In paragraph (d)(3), we propose that
in the event that an applicant’ s attestation is not reasonably compatible with information from the
data sources specified in paragraph (d)(1) or with other information provided by the applicant or
in the records of the Exchange, the Exchange follow the inconsistency procedures described in
8155.315(e) of this section, in accordance with section 1411(e)(4)(A)(ii)(I1) of the Affordable
Care Act.

We solicit comment as to what electronic data sources are available and should be
authorized by HHS for Exchange purposes, including whether access to such data sources should
be provided as a Federally-managed service like citizenship and immigration status information
from SSA and DHS. We also note that the proposal regarding documentation is designed only to
account for situations in which an attestation is not reasonably compatible with information
contained in approved el ectronic data sources.

In paragraph (€), we propose to codify sections 1411(e)(3) and 1411(e)(4) of the
Affordable Care Act to address situations in which an applicant attests to information needed to
determine eligibility, and such attestation is inconsistent with other information in the records of
the Exchange, including information maintained in the records of applicable Federa officials. As
such, we cross-reference this paragraph for a number of verifications within §155.315 and
§155.320 of this subpart. Such sections may aso have specific standards for the adjudication of
relevant documentation by the Exchange that are tailored to specific inconsistencies. We also
note that given that the process in this paragraph is applied to more than one piece of

information, it is possible for an applicant to have multiple inconsistencies simultaneoudly. In
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such a situation, the Exchange will continue to use an applicant’ s attestations for any information
that is subject to the inconsistency process in accordance with paragraph (e)(4)(ii) of this section.

Section 1411(e)(3) of the Affordable Care Act, which coversinconsistencies related to
citizenship, status as a national, and lawful presence, is substantially similar to section 1411(e)(4)
of the Affordable Care Act, which covers other inconsistencies. The process described in this
paragraph is the process under section 1411(e)(4) of the Affordable Care Act; as noted above,
paragraph (b)(3) of this section details the modifications required to the procedures described in
this section to accommodate the process for inconsistencies related to citizenship, status as a
national, and lawful presence.

First, under paragraph (€)(1), the Exchange will make a reasonable effort to identify and
resolve theissues. Second, in paragraph (€)(2)(i), if the Exchange is unable to resolve the
inconsistencies, the Exchange will notify the applicant of the inconsistency. After providing this
notice, in paragraph (e)(2)(ii), the Exchange will provide 90 days from the date on which the
notice is sent for the applicant to resolve the issues, either with the Exchange or with the agency
or office that maintains the data source that is inconsistent with the attestation.

In paragraph (€)(3), we propose that the period during which an applicant may resolve the
inconsistency may be extended by the Exchange if the applicant can provide evidence that a
good faith effort has been made to obtain additional documentation. We are adopting this
provision in order to align with current Medicaid policy which offers States the flexibility to
allow for agood faith extension for individuals to provide documentary evidence of citizenship
or immigration status.

In paragraph (€)(4), we propose to codify the provision of sections 1411(e)(3) and

1411(e)(4) of the Affordable Care Act that the Exchange must allow an individual who is
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otherwise eligible for enrollment in a QHP, advance payments of the premium tax credit or cost-
sharing reductions to receive such coverage and financial assistance during the resolution period.
However, in paragraph (e)(4)(ii), we clarify that the Exchange will ensure that the primary
taxpayer attests to the Exchange that he or she understands that any advance payments of the
premium tax credit received during the resolution period are subject to reconciliation in order to
receive such advance payments of the premium tax credit.

Lastly, in paragraph (e)(5), we propose that if after the conclusion of the resolution
period, the Exchange is unable to verify the applicant’ s attestation, the Exchange will determine
the applicant’s eligibility based on the information available from the data sources specified in
this subpart, and notify the applicant of such determination in accordance with the notice
standards in 8155.310(f) of this subpart, including notice that the Exchange is unable to resolve
the inconsistency. We further propose that the Exchange then implement this eligibility
determination no earlier than 10 days after and no later than 30 days after the date on which such
notice is sent. We note that we intend to address in the future the timing of notices, including
standards related to the time between a notice of an adverse action and the effective date of such
action, and we intend to coordinate such requirements with Medicaid. We note that like all other
eligibility determinations, an eligibility determination in accordance with paragraph (€)(5)(i) of
this section is subject to appeal.

In addition to the authority proposed for the Exchange in paragraph (e)(3), section
1411(b)(4)(A)(ii)(11) of the Affordable Care Act also provides HHS with the authority to extend
the resolution period for inconsistencies not involving citizenship, status as a national, or lawful
presence for coverage in 2014. We are considering whether and how to implement this

authority, such as whether to create a uniform standard or arule to be applied on a case-by-case
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basis; we solicit comments on these alternatives to inform our final adoption of these rules.

Lastly, we note that this paragraph does not apply in the event that an application filer
attests to household income for an applicant that is at or below the applicable Medicaid or CHIP
MAGI-based income standards. Rather, the Exchange will follow the process described in
paragraph (c)(2)(ii)(C) for such individuals.

In paragraph (f), we propose to codify section 1411(c)(4)(B) of the Affordable Care Act
regarding flexibility in verification methods. We propose that HHS may approve an Exchange
plan or asignificant change to an Exchange plan to modify the methods for the collection and
verification of information as described in this subpart, as well as the specific information to be
collected, based on afinding by HHS that the requested modification would reduce the
administrative costs and burdens on individual s while maintaining accuracy and minimizing
delay, that it would not undermine coordination with Medicaid and CHIP, and that any
applicable requirements under this subpart and section 6103 of the Code with respect to the
confidentiality, disclosure, maintenance, or use of information will be met. We also note that all
information exchanges specified in this section must comply with §155.260 and §155.270. We
solicit comment regarding likely proposals from Exchanges that would meet these criteria.

Section 1411(g)(1) and 1413(b)(2) of the Affordable Care Act direct the Secretary to
ensure that an applicant be asked only to provide the minimum amount of information and
paperwork needed for purposes of making an eligibility determination. In paragraph (g), we
propose to codify section 1411(g)(1) of the Affordable Care Act by specifying that the Exchange
must not require an applicant to provide information beyond what is necessary to support the
eligibility and enrollment processes of the Exchange, Medicaid, and CHIP, including the process

for resolving inconsi stencies described in 8155.315(¢).
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e. Verification process related to eligibility for insurance affordability programs (8155.320)

In 8155.320, we outline the verification process that supports eligibility determinations
for insurance affordability programs. To implement section 1411 of the Affordable Care Act, we
propose a general policy in paragraph (a)(1), that the Exchange verify information in accordance
with this section only for an applicant who is requesting an eligibility determination for
insurance affordability programs. In this section, we propose standards related to the verification
of eigibility for minimum essential coverage other than through an eligible employer-sponsored
plan; household income and household size; enrollment in or eligibility for qualifying coverage
in an eligible employer-sponsored plan; and Medicaid and CHIP immigration status
requirements. These verification processes apply to eligibility determinations for insurance
affordability programs. These verification processes do not apply to eligibility determinations
solely for the purpose of enrollment or to eligibility determinations for benefits provided to
Indians based on status as an Indian, which are addressed el sewhere.

Section 36B(c)(2)(B) of the Code specifies that an individual who is eligible for
minimum essential coverage through sources other than the Exchange and the individual market
isineligible for advance payments of the premium tax credit. Therefore, in order to accurately
determine eligibility for advance payments of the premium tax credit, the Exchange needsto rule
out eligibility for other minimum essential coverage. We propose paragraphs (b), (d), and (e) of
this section to meet this standard. First, in paragraph (b)(1), we propose that the Exchange verify
whether an individual is eligible for minimum essential coverage other than through an eligible
employer-sponsored plan or Medicaid, CHIP, or the Basic Health Program within the State in
which the Exchange operates using information obtained from HHS, which will obtain relevant

information from selected Federal offices. We are currently working with other Federal agencies
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to determine where relevant records are maintained, and we solicit comments about specific data
sources that HHS should integrate in to this process, as well as data sources that should be
utilized directly by the Exchange, keeping in mind the direction from section 1413(c) of the
Affordable Care Act regarding the use of data currently authorized for use in Medicaid and CHIP
determinations.

In paragraph (b)(2), we propose that the Exchange verify whether an applicant has
aready been determined eligible for coverage through Medicaid, CHIP, or aBasic Health
Program, if applicable, within the State in which the Exchange operates. We believe that this
will result in limited, if any additional burden on the Exchange given the high degree of
coordination between the Exchange, Medicaid, and CHIP. We also solicit comments asto
options for supporting verification across States with the goal of crafting a solution that
maximizes accuracy while minimizing administrative burden for applicants and Exchanges.

In paragraph (c), we propose the verification process related to income and
family/household size. Asdiscussed earlier, while the statute specifies that income for advance
payments of the premium tax credit and cost-sharing reductions is calculated on an annual basis,
section 1902(e)(14)(H) of the Act, as added by section 2002(a) of the Affordable Care Act,
provides that income for Medicaid is calculated on a current basis. Consequently, in this section,
we propose to require the Exchange to verify both annual household income information and
current household income information. We also note that the Medicaid proposed rule proposes
certain variations from the methodology used for advance payments of the premium tax credit
and cost-sharing reductions for both income and household size, which are discussed further in
the preamble to 42 CFR 435.603. These differences include the treatment of qualifying relatives

claimed as tax dependents by another taxpayer; children claimed as tax dependents by non-



CMS-9974-P a7

custodial parents; pregnant women; lump sum payments; scholarships or fellowship grants that
are used for educational purposes; and certain American Indian /Alaska Native income. We
solicit comments regarding how best to ensure a streamlined eligibility process given these
underlying differences.

In this section we use the term, application filer, as defined in §155.300(a). We note that
the application filer does not necessarily have to be the primary taxpayer. We believe that the
proposed process will support applications received through all channels, including
electronically and on paper, although we discuss certain modifications that may be needed to
accommodate paper applications later in this section.

First, in paragraph (c)(1)(i)(A), we propose that for al individuals whose incomeis
counted in calculating a primary taxpayer’s household income, in accordance with 26 CFR
1.36B-1(e) of the Treasury proposed rule, or an applicant’s household income, in accordance
with 42 CFR 435.603(d) of the Medicaid proposed rule, and for whom the Exchange has a Social
Security number or an adoption taxpayer identification number, the Exchange will request tax
return data from the Secretary of the Treasury by submitting identifying information to HHS,
which will in turn submit it to the Secretary of the Treasury. Thisidentifying information will
include name, Socia Security number, and relationship to the primary taxpayer (filer, spouse,
dependent), and like all other information submissions, will only include the minimum
information needed to complete the verification. In paragraph (c)(1)(i)(B), we propose that in
the event that the identifying information for one or more individual s does not match atax record
on file with the Secretary of the Treasury that may be disclosed pursuant to the Code, HHS will
notify the Exchange, and the Exchange must make a reasonable effort to confirm that the lack of

amatch isnot due to an error in individual identifying information. This proposal is consistent
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with our proposal in 8155.315(e)(1) and is designed to ensure that the Exchange can maximize
the use of available electronic data sourcesin order to facilitate a streamlined eligibility process.

We solicit comments regarding how the Exchange can best use available data to assist an
application filer in navigating the components of the eligibility process related to household
income and family/household size. We are particularly interested in comments regarding how to
help an application filer determine whether available tax information is representative of a
primary taxpayer’s likely situation for the year for which coverage is requested.

We note that this proposal represents a modification of the statutory verification process,
based on the authority granted to the Secretary in section 1411(c)(4)(B) to modify the methods
for obtaining data, including allowing an applicant to request that the Secretary of the Treasury
provide return information directly to the Exchange through the Secretary of HHS. We believe
that this approach will be far more efficient for applicants, the Exchange, and the Federal
government than the basic procedure described in the statute, which would require an application
filer to state MAGI and then have the Exchange check with the Secretary of the Treasury through
HHS to seeif this was consistent with the records of the Secretary of the Treasury. We believe
that requiring an application filer to state MAGI would deter applications by essentially requiring
an application filer to possess a copy of the relevant tax return at the point of application, and
would also reduce sharply the ability of the Exchange to assist application filersin completing
the eligibility process. Further, without the proposed modification, we believe that alarge
number of applicants would be subject to the inconsistency process for income and household
size, which would then drive arise in the amount of paper documentation required, slowing
down the overall digibility process.

In accordance with the statute, we propose this modification after determining that any
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applicable requirements under section 1411 of the Affordable Care Act and section 6103 of the
Code with respect to the confidentiality, disclosure, maintenance, and use of information can and
will be met. To thisend, we are already working with the Secretary of the Treasury and States to
ensure that Treasury-required safeguards for tax information will be met across the Exchange
information technology architecture, as specified in 45 CFR 8155.260(d).

In order to incorporate Medicaid and CHIP into the streamlined eligibility process, itis
necessary to have readily available current income datato fill asimilar role to that proposed for
Treasury datain paragraph (c)(1)(i) of this section. Medicaid regulations at 42 CFR 435.948(a),
proposed in the Medicaid NPRM, specify that a State Medicaid agency must request State
guarterly wage information, as well as other sources of current income, for use in verifying an
individual’s MAGI-based income information, to the extent that such information is useful in
conducting this verification. In thisrule, we propose that the Exchange utilize this data for
purposes of Exchange determinations of eligibility for Medicaid and CHIP in asimilar manner to
how we propose the Exchange use tax data for purposes of Exchange determinations of
eligibility for advance payments of the premium tax credit and cost-sharing reductions. That is,
consistent with Medicaid regulations, we propose that the Exchange treat the list of current data
sources described in 42 CFR 435.948(a), proposed in the Medicaid NPRM, as primary sources of
MAGI-based income data for purposes of verification.

In paragraph (c)(2)(ii), we propose that the Exchange obtain the most recent income
information for al individuals whose income is counted in calculating a primary taxpayer’s
household income, in accordance with 26 CFR 1.36B-1(e), or an applicant’s household income,
in accordance with 42 CFR 435.603(d), from the data sources described in 42 CFR 435.948(a) of

the Medicaid proposed rule, which lists the data sources for Medicaid eligibility determinations.
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We believe that this step is necessary to implement our interpretation of the Affordable Care Act
regarding the Exchange' srole in determining Medicaid eligibility, and does not create significant
additional burden asit is an existing procedure in Medicaid programs. We recognize that 42
CFR 435.948(a) includes multiple data sources, and we intend to provide subregulatory guidance
regarding how such information can be utilized in amanner that is straightforward and helpful to
application filers. We also solicit comment on this topic.

In paragraphs (c)(2) and (c)(3) of this section, we propose the verification process for
Medicaid and CHIP and for advance payments of the premium tax credit and cost-sharing
reductions, respectively. We note that while we have drafted these sections separately, we
expect the Exchange to implement them in an integrated, streamlined process that will avoid
redundancy and minimize confusion for applicants.

We also note that the proposed process in these paragraphs are designed to minimize
burden on application filers by only requiring an applicant to provide an attestation regarding
income if he or she attests that available data sources are not representative of an applicant or
primary taxpayer’s current or projected financial situation, as applicable. For an electronic
application, we believe that the attestations required can be part of areal-time process, in which
an application filer would be shown information computed by the Exchange regarding MAGI-
based income and annual household income and then offered the opportunity to affirm it or
provide different information. For a paper application, this approach will not be possible, and so
the Exchange will instead check the information provided by an application filer on a paper
application against data regarding MAGI-based income and annual household income or provide
the information computed based on data from sources to the application filer on paper and

request confirmation. We solicit comments as to how this process can work most smoothly for
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both electronic and paper applications.

First, in paragraph (c)(2)(i), we propose the Exchange direct an application filer to attest
to the specific individuals who comprise an applicant’